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Third Circuit Pinches the Tuition Reimbursement Penny
Here’s Our Bulletproof Analysis

Recently, the United States Supreme Court in Forest Grove School District v. T.A. No. 08-305, June 22, 2009 held
that private school tuition reimbursement could be awarded despite the absence of notification of withdrawal
of prior special education identification. The Third Circuit Court of Appeals decision in Mary Courtney T., et al.
v. School District of Philadelphia, No. 08-2676, July 31, 2009, provides reassurance that public funds will not
be available for private tuition unless the private placement provides appropriate special education services.

The Facts

A student who is a resident of the School
District of Philadelphia suffers from a va-
riety of learning, speech, attention and
mental health disorders. Because of her
evolving educational needs, the student
was placed in a number of educational
and medical placements through her ac-
ademic career.

After several unsuccessful placements,
the student’s parents unilaterally en-
rolled her in Supervised LifeStyles (SLS),
which is a long-term psychiatric residen-
tial treatment center in New York. While
SLS is licensed by the New York State Of-
fice of Mental Health and is accredited
with a national organization for the ac-
creditation of rehabilitation facilities, it
does not have any educational accredita-
tion and has no onsite school, special ed-
ucation teachers or school affiliation.

After being discharged from SLS, the par-
ents, on behalf of the student, sued the
school district for tuition reimbursement
and/or compensatory education, for the
time period in which the student was pri-
vately placed at SLS. In concluding the

parents were not entitled to tuition reim-
bursement and/or compensatory educa-
tion, the Court determined that: (i) SLS
was not an appropriate educational
placement under the IDEA; (ii) SLS was
not a related service required to be pro-
vided by the School District; and, (iii) the
School District did not deny the student
FAPE.

What is An Appropriate Placement
Under the IDEA, parents who believe that
a public school is not providing FAPE to a
student may unilaterally remove their
disabled student from that school, place
him or her in another school, and seek
tuition reimbursement for the cost of the
alternate placement. However, a court
may only order tuition reimbursement if
the school district failed to provide FAPE
and the private placement is appropri-
ate.

In examining the appropriateness of the
student’s private placement in SLS, the
Court acknowledged that it is required to
consider “whether full-time placement
may be considered necessary for educa-
tional purposes, or whether the residen-

tial placement is a response to medical,
social or emotional problems that are
segregable from the learning process. If
the placement was required by the for-
mer, the school was obligated to bear the
cost; if the placement is necessitated by
the latter, the cost of the placement is
the responsibility of the parents or social
service agencies.”

In other words, when faced with a re-
quest for tuition reimbursement, a Court
must determine “whether residential
placement is part and parcel of a spe-
cially designed instruction to meet the
unique needs of a handicapped child.”

This inquiry is important as only those
residential facilities that provide special
education qualify the parents of a stu-
dent for tuition reimbursement under
the IDEA. (See 34 C.F.R. §300.104.)

Recognizing, in a broad sense, that all
programs can be construed as educa-
tional in nature, the Court instructed
that it must “assess the link between
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the supportive service or educational
placement and the child's learning
needs” to assess the education nature of
the programs provided. In expressly re-
jecting the parents’ argument that the
use of similar modalities employed by
schools is not determinative of the serv-
ice provided, the Court held that “the rel-
evant consideration is not the tool the
institution uses, but rather the substan-
tive goal sought to be achieved through
the use of that tool.”

Further, upon examining the programs
provided by SLS to the student, the Court
determined that they were: (i) predomi-
nantly designed to make the student
aware of her medical condition and how
to respond to it; (ii) an outgrowth of her
medical needs and necessary to teach the
student how to regulate her condition,
but were neither intended nor designed
to be responsive to the child’s distinct
learning needs; and, (iii) not necessi-
tated by a need for special education, but
by a need to address her acute medical
condition. As a result, the Court con-
cluded that the programs were far be-
yond the capacity and responsibility of
the School District, and, therefore, SLS
was not an appropriate placement that
would qualify for tuition reimbursement
under the IDEA.

Related Services

Next, the parents argued that the pro-
grams provided by SLS were related serv-
ices subject to tuition reimbursement
under the IDEA. While acknowledging
that school districts are required to pay
for some medical services as related serv-
ices of special education, the Court prop-
erly noted that the IDEA restricts
qualifying medical services to those nec-
essary for diagnostic and evaluation pur-
poses only. In addition, the Court cited
the federal regulations to the IDEA,
which limit related services to “those
services provided by a licensed physician
to determine a child’s medically related
disability that results in the child’s need
for special education and related serv-
ices.” In determining what constitutes a
related service, the Court held that a re-
lated service enables a handicapped
child to remain at school during the day
and must not be a medical service be-
yond the capacity of a school nurse.

Upon examining the programs and serv-
ices provided by SLS, the Court deter-
mined that SLS is far more similar to a
hospital than a school or even a residen-
tial educational facility, and provided
services well beyond those services pro-
vided by a school nurse. Thus, the Court
concluded that SLS’s programs are ex-
cluded medical services, which by defini-
tion are not related services to special
education under the IDEA, and, there-
fore, the parents were not entitled to tu-
ition reimbursement.

Compensatory Education

Lastly, the Court determined that the
School District did not deny the student
FAPE during her enrollment in SLS enti-
tling her to compensatory education
under the IDEA. In so holding, the Court
noted that the School District attempted
to reevaluate the student’s needs and de-
velop a new IEP, but was thwarted by the
student’s acute medical condition. As
such, the School District, acting through
the IEP team and based on the recom-
mendations from the medical team at
SLS, opted to forego evaluation and cre-
ation of a new IEP until the student was
sufficiently stable, which the parents
agreed to.

The Court also noted that the School Dis-
trict, as soon as it was informed of the
student’s stabilized condition, immedi-
ately began providing tutors for Math
and English and conducted an evaluation
within five days, which culminated in a
new IEP less than one month later. As
such, the Court concluded that it could
not fault the School District for the delay
in developing a new IEP or for failing to
provide what would have been an empty
procedural protection because the stu-
dent’s medical providers expressly stated
that the student was not sufficiently sta-
ble to receive educational services.

As a result, the Court concluded that the
School District provided FAPE to the stu-
dent, and, therefore, she was not entitled
to compensatory education for the time
period she was enrolled at SLS.
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* This School Law Bullet is meant to be
informational and does not
constitute legal advice.

Those who require legal advice
on this matter should contact
their legal counsel or request

a legal opinion from KingSpry.

School Law Bullets are published by
the Education Law Practice Group of
KingSpry for our education clients and
friends. Back issues are available on
our website at www.kingspry.com. .
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